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CHAPTER

An act to amend Sections 138.4, 138.6, 4610.5, 4610.6, 4903.05,
4903.8, 5307.27, 5710, 5811, and 6409 of, to amend, repeal, and
add Section 4610 of, and to add Section 4615 to, the Labor Code,
relating to workers' compensation.

LEGISLATIVE COUNSEL’S DIGEST

SB 1160, Mendoza. Workers' compensation.

Existing law establishes a workers compensation system,
administered by the Administrative Director of the Division of
Workers' Compensation, to compensate an employee for injuries
sustained in the course of his or her employment.

Existing law requires the administrative director to develop and
make available informational material written in plain language
that describes the overall workers' compensation claims process,
as specified.

This bill would require the administrative director to adopt
regulations to provide employees with notice regarding access to
medical treatment following the denial of a clam under the
workers' compensation system.

Existing law requiresthe Administrative Director of the Division
of Workers Compensation of the Department of Industrial
Relationsto develop aworkers’ compensation information system
in consultation with the Insurance Commissioner and the Workers
Compensation Insurance Rating Bureau, with certain data to be
collected electronically and to be compatible with the Electronic
Data Interchange System of the International Association of
Industrial Accident Boardsand Commissions. Existing law requires
the administrative director to assess an administrative penalty of
not morethan $5,000 in asingle year against aclaims administrator
for aviolation of those data reporting requirements.

This bill would increase that penalty assessment to not more
than $10,000. The bill would require the administrative director
to post on the Division of Workers Compensation Internet Web
sitealist of claims administrators who are in violation of the data
reporting reguirements.
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Existing law requires every employer to establish a utilization
review process, and defines “utilization review” as utilization
review or utilization management functions that prospectively,
retrospectively, or concurrently review and approve, modify, delay,
or deny, based inwhole or in part on medical necessity to cure and
relieve, treatment recommendations by physicians, prior to,
retrospectively, or concurrent with providing medical treatment
services. Existing law also provides for an independent medical
review processto resolve disputes over utilization review decisions,
as defined.

Thishbill would revise and recast provisionsrelating to utilization
review, as specified, with regard to injuries occurring on or after
January 1, 2018. Among other things, the bill would set forth the
medical treatment services that would be subject to prospective
utilization review under these provisions, as provided. The bill
would authorize retrospective utilization review for treatment
provided under these provisions under limited circumstances, as
specified. The bill would establish procedures for prospective and
retrospective utilization reviews and set forth provisions for
removal of aphysician or provider under designated circumstances.
On and after January 1, 2018, the bill would establish new
procedures for reviewing determinations regarding the medical
necessity of medication prescribed pursuant to the drug formulary
adopted by the administrative director, as provided. Thebill would
make conforming changesto related provisionsto implement these
changes.

The bill would, commencing July 1, 2018, require each
utilization review process to be accredited by an independent,
nonprofit organization to certify that the utilization review process
meets specified criteria, including, but not limited to, timeliness
in issuing a utilization review decision, the scope of medical
material used inissuing autilization review decision, and requiring
a policy preventing financia incentives to doctors and other
providers based on the utilization review decision. The bill would
require the administrative director to adopt rulesto implement the
selection of anindependent, nonprofit organization for accreditation
purposes, as specified. The bill would authorize the administrative
director to adopt rules to require additional specific criteria for
measuring the quality of a utilization review process for purposes
of accreditation and providefor certain exemptions. The bill would

93



SB 1160 —4—

require the administrative director to develop a system for
electronic reporting of documents related to utilization review
performed by each employer, to be administered by the division.
The bill would require the administrative director, on or after
March 1, 2019, to contract with an outside independent research
organization to evaluate and report on the impact of provision of
medical treatment within thefirst 30 days after aclaimisfiled, for
claimsfiled on or after January 1, 2017, to January 1, 2019. The
bill would require the report to be completed before January 1,
2020, and to be distributed to the admini strative director, the Senate
Committee on Labor and Industrial Relations, and the Assembly
Committee on Insurance.

Existing law requires every lien claimant to fileitslien with the
appeals board in writing upon a form approved by the appeals
board. Existing law requires a lien to be accompanied by a full
statement or itemized voucher supporting the lien and justifying
the right to reimbursement, as specified.

Thisbill would require certain lien claimantsthat filealien under
these provisions to do so by filing a declaration, under penalty of
perjury, that includes specified information. The bill would require
current lien claimants to also file the declaration by a specified
date. The bill would make afailureto file adeclaration under these
provisions grounds for dismissal of alien. Because the bill would
expand the crime of perjury, the bill would impose a
state-mandated local program.

Thebill would also automatically stay any physician or provider
lien upon thefiling of criminal charges against that person or entity
for specified offenses involving medical fraud, as provided. The
bill would authorize the administrative director to adopt regul ations
to implement that provision. The bill would state findings and
declarations of the L egislaturein connection with these provisions.

Existing law prohibits the assignment of a lien under these
provisions, except under limited circumstances, as specified.

This bill would, for liensfiled after January 1, 2017, invalidate
any assignment of alien madein violation of these provisions, by
operation of law.

Existing law requires the administrative director, in consultation
with the Commission on Health and Safety and Workers
Compensation, to adopt, after public hearings, amedical treatment
utilization schedul e to incorporate evidence-based, peer-reviewed,
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nationally recognized standards of care recommended by the
commission, as specified.

This bill would authorize the administrative director to make
updates to the utilization schedule by order, which would not be
subject to the Administrative Procedure Act, as specified. The bill
would require any order adopted pursuant to these provisions to
be published on the Internet Web site of the division.

Existing law requires adeponent to receive certain expenses and
reimbursements if an employer or insurance carrier requests a
deposition to be taken of an injured employee, or any person
claiming benefits as a dependent of an injured employee. Existing
law authorizes the deponent to receive areasonable allowance for
attorney’sfees, if represented by an attorney licensed in this state.

Thisbill would authorize the administrative director to determine
the range of reasonable feesto be paid to a deponent.

Existing law provides that it is the responsibility of any party
producing a witness requiring an interpreter to arrange for the
presence of a qualified interpreter. Existing law sets forth the
qualifications of a qualified interpreter for these purposes, and
provides for the settings under which a qualified interpreter may
render services.

Thisbill would require the administrative director to promulgate
regulations establishing criteriato verify theidentity and credentials
of individuals that provide interpreter services under these
provisions.

Existing law requires physicians, as defined, who attend to
injured or ill employees to file reports with specific information

prescribed by law.
This bill would revise those reporting requirements, as
prescribed.

Thisbill would incorporate changes to Section 4610 of the Labor
Code proposed by AB 2503, to be operative as specified if both
bills are enacted.

Existing constitutional provisionsrequirethat astatute that limits
the right of accessto the meetings of public bodies or the writings
of public officials and agencies be adopted with findings
demonstrating the interest protected by the limitation and the need
for protecting that interest.

This bill would make legidative findings to that effect.
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The California Constitution requiresthe state to reimburse local
agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that
reimbursement.

This bill would provide that no reimbursement is required by
this act for a specified reason.

The people of the Sate of California do enact as follows:

SECTION 1. Section 138.4 of the Labor Code is amended to
read:

138.4. (a) For the purpose of this section, “clams
administrator” means a self-administered workers' compensation
insurer; or a self-administered self-insured employer; or a
self-administered legally uninsured employer; or a
self-administered joint powers authority; or a third-party claims
administrator for an insurer, a self-insured employer, a legally
uninsured employer, or ajoint powers authority.

(b) With respect to injuries resulting in lost time beyond the
employee’s work shift at the time of injury or medical treatment
beyond first aid:

(1) If the claims administrator obtains knowledge that the
employer has not provided a claim form or a notice of potential
eligibility for benefits to the employeg, it shall provide the form
and notice to the employee within three working days of its
knowledge that the form or notice was not provided.

(2) If theclaimsadministrator cannot determineif the employer
has provided a claim form and notice of potential eligibility for
benefits to the employee, the claims administrator shall provide
the form and notice to the employee within 30 days of the
administrator’s date of knowledge of the claim.

(c) The administrative director, in consultation with the
Commission on Health and Safety and Workers' Compensation,
shall prescribe reasonable rules and regulations, including notice
of the right to consult with an attorney, where appropriate, for
serving on the employee (or employee’s dependents, in the case
of death), the following:

(1) Noticesdealing with the payment, nonpayment, or delay in
payment of temporary disability, permanent disability,
supplemental job displacement, and death benefits.
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(2) Notices of any change in the amount or type of benefits
being provided, the termination of benefits, the rejection of any
liability for compensation, and an accounting of benefits paid.

(3) Notices of rights to select the primary treating physician,
written continuity of care policies, requests for a comprehensive
medical evaluation, and offers of regular, modified, or alternative
work.

(d) The administrative director, in consultation with the
Commission on Health and Safety and Workers' Compensation,
shall develop, make fully accessible on the department’s Internet
Web site, and make available at district offices informational
material written in plain language that describes the overal
workers' compensation claims process, including the rights and
obligations of employees and employers at every stage of aclaim
when anoticeis required.

(e) Each notice prescribed by the administrative director shall
be written in plain language, shall reference the informational
material described in subdivision (d) to enable employees to
understand the context of the notices, and shall clearly state the
Internet Web site address and contact information that an employee
may use to access the informational material.

(f) On or before January 1, 2018, the administrative director
shall adopt regulationsto provide employees with notice that they
may access medical treatment outside of theworkers' compensation
system following the denial of their claim.

SEC. 2. Section 138.6 of the Labor Code is amended to read:

138.6. (a) The administrative director, in consultation with
the Insurance Commissioner and the Workers Compensation
Insurance Rating Bureau, shall develop a cost-efficient workers
compensation information system, which shall be administered by
the division. The administrative director shall adopt regulations
specifying the data elements to be collected by electronic data
interchange.

(b) Theinformation system shall do the following:

(1) Assist thedepartment to manage the workers' compensation
system in an effective and efficient manner.

(2) Facilitate the evaluation of the efficiency and effectiveness
of the delivery system.

(3) Assistin measuring how adequately the system indemnifies
injured workers and their dependents.
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(4) Provide statistical datafor research into specific aspects of
the workers' compensation program.

(c) The data collected electronically shall be compatible with
the Electronic Data Interchange System of the International
Association of Industrial Accident Boards and Commissions. The
administrative director may adopt regulations authorizing the use
of other nationally recognized datatransmission formatsin addition
to those set forth in the Electronic Data Interchange System for
the transmission of data required pursuant to this section. The
administrative director shall accept data transmissions in any
authorized format. If the administrative director determines that
any authorized data transmission format is not in general use by
claims administrators, conflicts with the requirements of state or
federal law, or is obsolete, the administrative director may adopt
regulations eliminating that data transmission format from those
authorized pursuant to this subdivision.

(d) (1) Theadministrative director shall assessan administrative
penalty against a claims administrator for a violation of data
reporting requirements adopted pursuant to this section. The
administrative director shall promulgate a schedule of penalties
providing for an assessment of no more than ten thousand dollars
($10,000) against a claims administrator in any single year,
calculated as follows:

(A) No morethan one hundred dollars ($100) multiplied by the
number of violations in that year that resulted in a required data
report not being submitted or not being accepted.

(B) No more than fifty dollars ($50) multiplied by the number
of violations in that year that resulted in a required report being
late or accepted with an error.

(C) Multipleerrorsinasinglereport shall be counted asasingle
violation.

(D) No penalty shall be assessed pursuant to Section 129.5 for
any violation of data reporting requirements for which a penalty
has been or may be assessed pursuant to this section.

(2) The schedule promulgated by the administrative director
pursuant to paragraph (1) shal establish threshold rates of
violations that shall be excluded from the calculation of the
assessment, as follows:

(A) Thethreshold rate for reports that are not submitted or are
submitted but not accepted shall not be less than 3 percent of the
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number of reports that are required to be filed by or on behalf of
the claims administrator.

(B) Thethreshold ratefor reportsthat are accepted with an error
shall not be less than 3 percent of the number of reports that are
accepted with an error.

(C) The administrative director shall set higher threshold rates
as appropriate in recognition of the fact that the data necessary for
timely and accurate reporting may not be always available to a
claims administrator or the claims administrator’s agents.

(D) Theadministrative director may establish higher thresholds
for particular data elements that commonly are not reasonably
available.

(3) The administrative director may estimate the number of
required data reports that are not submitted by comparing a
statistically valid sample of data available to the administrative
director from other sources with the data reported pursuant to this
section.

(4) All penalties assessed pursuant to this section shall be
deposited in theWorkers' Compensation Administration Revolving
Fund.

(5) The administrative director shall publish an annual report
disclosing the compliance rates of claims administrators and post
the report and allist of claims administrators who are in violation
of the data reporting requirements on the Internet Web site of the
Division of Workers' Compensation.

SEC. 3. Section 4610 of the Labor Code is amended to read:

4610. (@) For purposes of this section, “utilization review”
means utilization review or utilization management functions that
prospectively, retrospectively, or concurrently review and approve,
modify, or deny, based in whole or in part on medical necessity
to cure and relieve, treatment recommendations by physicians, as
defined in Section 3209.3, prior to, retrospectively, or concurrent
with the provision of medical treatment services pursuant to Section
4600.

(b) Every employer shall establish a utilization review process
in compliance with this section, either directly or through itsinsurer
or an entity with which an employer or insurer contracts for these
services.

(c) Eachutilization review process shall be governed by written
policies and procedures. These policiesand procedures shall ensure
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that decisions based on the medical necessity to cure and relieve
of proposed medical treatment services are consistent with the
schedule for medical treatment utilization adopted pursuant to
Section 5307.27. These policies and procedures, and adescription
of the utilization process, shall be filed with the administrative
director and shall be disclosed by the employer to employees,
physicians, and the public upon request.

(d) If anemployer, insurer, or other entity subject to thissection
requests medical information from a physician in order to
determine whether to approve, modify, or deny requests for
authorization, the employer shall request only the information
reasonably necessary to make the determination. The employer,
insurer, or other entity shall employ or designate amedical director
who holds an unrestricted license to practice medicinein this state
issued pursuant to Section 2050 or 2450 of the Business and
Professions Code. The medical director shall ensurethat the process
by which the employer or other entity reviews and approves,
modifies, or deniesrequests by physiciansprior to, retrospectively,
or concurrent with the provision of medical treatment services,
complies with the requirements of this section. Nothing in this
section shall be construed as restricting the existing authority of
the Medical Board of California.

(e) No person other than alicensed physician who is competent
to evaluate the specific clinical issues involved in the medical
treatment services, and where these services are within the scope
of the physician’s practice, requested by the physician may modify
or deny requestsfor authorization of medical treatment for reasons
of medical necessity to cure and relieve.

(f) The criteria or guidelines used in the utilization review
processto determine whether to approve, modify, or deny medical
treatment services shall be all of the following:

(1) Developed with involvement from actively practicing
physicians.

(2) Consgtent with the schedulefor medical treatment utilization
adopted pursuant to Section 5307.27.

(3) Evaluated at least annually, and updated if necessary.

(4) Disclosed to the physician and the employeg, if used as the
basis of a decision to modify or deny services in a specified case
under review.
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(5) Available to the public upon request. An employer shall
only be required to disclose the criteria or guidelines for the
specific procedures or conditions requested. An employer may
charge members of the public reasonable copying and postage
expenses related to disclosing criteria or guidelines pursuant to
this paragraph. Criteria or guidelines may also be made available
through electronic means. No charge shall be required for an
employee whose physician’srequest for medical treatment services
isunder review.

(g) Indetermining whether to approve, modify, or deny requests
by physicians prior to, retrospectively, or concurrent with the
provisions of medical treatment services to employees all of the
following requirements shall be met:

(1) Prospectiveor concurrent decisionsshall be madein atimely
fashion that is appropriate for the nature of the employee’s
condition, not to exceed five working days from the receipt of the
information reasonably necessary to make the determination, but
in no event more than 14 days from the date of the medical
treatment recommendation by the physician. In cases where the
review isretrospective, adecision resulting in denial of all or part
of the medical treatment service shall be communicated to the
individual who received services, or to the individual’s designee,
within 30 days of receipt of information that is reasonably
necessary to make this determination. If payment for a medical
treatment service is made within the time prescribed by Section
4603.2, a retrospective decision to approve the service need not
otherwise be communicated.

(2) When the employee’s condition is such that the employee
facesan imminent and seriousthreat to hisor her health, including,
but not limited to, the potential loss of life, limb, or other major
bodily function, or the normal timeframe for the decisionmaking
process, as described in paragraph (1), would be detrimental to the
employee’slifeor health or could jeopardize the employee s ability
to regain maximum function, decisions to approve, modify, or
deny requests by physicians prior to, or concurrent with, the
provision of medical treatment servicesto employeesshall be made
in a timely fashion that is appropriate for the nature of the
employee’s condition, but not to exceed 72 hours after the receipt
of theinformation reasonably necessary to make the determination.
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(3) (A) Decisions to approve, modify, or deny requests by
physicians for authorization prior to, or concurrent with, the
provision of medical treatment services to employees shall be
communicated to the requesting physician within 24 hours of the
decision. Decisions resulting in modification or denia of all or
part of the requested health care service shall be communicated to
physiciansinitially by telephone or facsimile, and to the physician
and employee in writing within 24 hours for concurrent review,
or within two business days of the decision for prospectivereview,
as prescribed by the administrative director. If the request is not
approved in full, disputes shall be resolved in accordance with
Section 4610.5, if applicable, or otherwise in accordance with
Section 4062.

(B) In the case of concurrent review, medical care shall not be
discontinued until the employee’s physician has been notified of
the decision and acare plan has been agreed upon by the physician
that isappropriate for the medical needs of the employee. Medical
care provided during a concurrent review shall be care that is
medically necessary to cure and relieve, and an insurer or
self-insured employer shal only be liable for those services
determined medically necessary to cure and relieve. If the insurer
or self-insured employer disputes whether or not one or more
services offered concurrently with a utilization review were
medically necessary to cure and relieve, the dispute shall be
resolved pursuant to Section 4610.5, if applicable, or otherwise
pursuant to Section 4062. Any compromise between the parties
that an insurer or self-insured employer believes may result in
payment for services that were not medically necessary to cure
and relieve shall be reported by the insurer or the self-insured
employer to the licensing board of the provider or providers who
received the payments, in a manner set forth by the respective
board and in such away asto minimize reporting costs both to the
board and to the insurer or self-insured employer, for evaluation
as to possible violations of the statutes governing appropriate
professional practices. No fees shall be levied upon insurers or
self-insured employers making reports required by this section.

(4) Communications regarding decisions to approve requests
by physicians shall specify the specific medical treatment service
approved. Responses regarding decisions to modify or deny
medical treatment services requested by physicians shall include
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aclear and concise explanation of the reasons for the employer’s
decision, a description of the criteria or guidelines used, and the
clinical reasons for the decisions regarding medical necessity. If
a utilization review decision to deny a medical service is due to
incomplete or insufficient information, the decision shall specify
the reason for the decision and specify the information that is
needed.

(5) If the employer, insurer, or other entity cannot make a
decision within the timeframes specified in paragraph (1) or (2)
because the employer or other entity isnot in receipt of all of the
information reasonably necessary and requested, because the
employer requires consultation by an expert reviewer, or because
the employer has asked that an additional examination or test be
performed upon the employee that is reasonable and consistent
with good medical practice, the employer shall immediately notify
the physician and the employee, in writing, that the employer
cannot make adecision within the required timeframe, and specify
the information requested but not received, the expert reviewer to
be consulted, or the additional examinationsor testsrequired. The
employer shall also notify the physician and employee of the
anticipated date on which adecision may be rendered. Upon receipt
of al information reasonably necessary and requested by the
employer, the employer shall approve, modify, or deny the request
for authorization within the timeframes specified in paragraph (1)
or (2).

(6) A utilization review decision to modify or deny atreatment
recommendation shall remain effective for 12 months from the
date of the decision without further action by the employer with
regard to any further recommendation by the same physician for
the same treatment unlessthe further recommendation is supported
by a documented change in the facts materia to the basis of the
utilization review decision.

(7) Utilization review of atreatment recommendation shall not
be required while the employer is disputing liability for injury or
treatment of the condition for which treatment is recommended
pursuant to Section 4062.

(8) If utilization review is deferred pursuant to paragraph (7),
and it isfinaly determined that the employer isliablefor treatment
of the condition for which treatment is recommended, thetimefor
the employer to conduct retrospective utilization review in
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accordance with paragraph (1) shall begin on the date the
determination of the employer’s liability becomes final, and the
time for the employer to conduct prospective utilization review
shall commence from the date of the employer’s receipt of a
treatment recommendation after the determination of the
employer’sliability.

(h) Every employer, insurer, or other entity subject to thissection
shall maintain telephone access for physicians to request
authorization for health care services.

(i) If the administrative director determines that the employer,
insurer, or other entity subject to this section has failed to meet
any of the timeframes in this section, or has failed to meet any
other requirement of this section, the administrative director may
assess, by order, administrative penalties for each falure. A
proceeding for the issuance of an order assessing administrative
penalties shall be subject to appropriate notice to, and an
opportunity for a hearing with regard to, the person affected. The
administrative penalties shall not be deemed to be an exclusive
remedy for the administrative director. These penalties shall be
deposited in the Workers' Compensation Administration Revolving
Fund.

() Thissection shall remainin effect only until January 1, 2018,
and as of that date is repealed, unless a later enacted statute, that
is enacted before January 1, 2018, deletes or extends that date.

SEC. 3.5. Section 4610 of the Labor Code is amended to read:

4610. (@) For purposes of this section, “utilization review”
means utilization review or utilization management functions that
prospectively, retrospectively, or concurrently review and approve,
modify, or deny, based in whole or in part on medical necessity
to cure and relieve, treatment recommendations by physicians, as
defined in Section 3209.3, prior to, retrospectively, or concurrent
with the provision of medical treatment services pursuant to Section
4600.

(b) Each employer shall establish a utilization review process
in compliance with this section, either directly or through itsinsurer
or an entity with which an employer or insurer contracts for these
services.

(c) Eachutilization review process shall be governed by written
policies and procedures. These policiesand procedures shall ensure
that decisions based on the medical necessity to cure and relieve
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of proposed medical treatment services are consistent with the
schedule for medical treatment utilization adopted pursuant to
Section 5307.27. These policies and procedures, and adescription
of the utilization process, shall be filed with the administrative
director and shall be disclosed by the employer to employees,
physicians, and the public upon request.

(d) Unless otherwise indicated in this section, a physician
providing treatment under Section 4600 shall send any request for
authorization for medical treatment, with supporting
documentation, to the claims administrator for the employer,
insurer, or other entity according to rules adopted by the
administrative director. If an employer, insurer, or other entity
subject to this section requests medical information from a
physician in order to determine whether to approve, modify, or
deny requests for authorization, that employer, insurer, or other
entity shall request only the information reasonably necessary to
make the determination. The employer, insurer, or other entity
shall employ or designate a medical director who holds an
unrestricted license to practice medicine in this state issued
pursuant to Section 2050 or 2450 of the Business and Professions
Code. The medical director shall ensure that the process by which
the employer or other entity reviews and approves, modifies, or
denies requests by physicians prior to, retrospectively, or
concurrent with the provision of medical treatment services,
complies with the requirements of this section. Nothing in this
section shall be construed as restricting the existing authority of
the Medical Board of California.

(e) A person other than alicensed physician who is competent
to evaluate the specific clinical issues involved in the medical
treatment services, if these services are within the scope of the
physician’s practice, requested by the physician, shall not modify
or deny requestsfor authorization of medical treatment for reasons
of medical necessity to cure and relieve.

(f) The criteria or guidelines used in the utilization review
process to determine whether to approve, modify, or deny medical
treatment services shall be al of the following:

(1) Developed with involvement from actively practicing
physicians.

(2) Consistent with the schedulefor medical treatment utilization
adopted pursuant to Section 5307.27.
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(3) Evaluated at least annually, and updated if necessary.

(4) Disclosed to the physician and the employeg, if used as the
basis of a decision to modify or deny services in a specified case
under review.

(5) Available to the public upon request. An employer shall
only be required to disclose the criteria or guidelines for the
specific procedures or conditions requested. An employer may
charge members of the public reasonable copying and postage
expenses related to disclosing criteria or guidelines pursuant to
this paragraph. Criteria or guidelines may also be made available
through electronic means. A charge shall not be required for an
employee whose physician’srequest for medical treatment services
isunder review.

(9) Indetermining whether to approve, modify, or deny requests
by physicians prior to, retrospectively, or concurrent with the
provisions of medical treatment services to employees all of the
following requirements shall be met:

(1) Prospectiveor concurrent decisionsshall be madein atimely
fashion that is appropriate for the nature of the employee's
condition, not to exceed five working days from the receipt of the
information reasonably necessary to make the determination, but
in no event more than 14 days from the date of the medical
treatment recommendation by the physician. In cases where the
review is retrospective, adecision resulting in denial of all or part
of the medical treatment service shall be communicated to the
individual who received services, or to the individual’s designee,
within 30 days of receipt of the information that is reasonably
necessary to make this determination. If payment for a medical
treatment service is made within the time prescribed by Section
4603.2, a retrospective decision to approve the service need not
otherwise be communicated.

(2) If the employee's condition is one in which the employee
faces an imminent and seriousthreat to hisor her health, including,
but not limited to, the potential loss of life, limb, or other major
bodily function, or the normal timeframe for the decisionmaking
process, asdescribed in paragraph (1), would be detrimental to the
employee’slifeor health or could jeopardize the employee' s ability
to regain maximum function, decisions to approve, modify, or
deny requests by physicians prior to, or concurrent with, the
provision of medical treatment servicesto employees shall be made
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in a timely fashion that is appropriate for the nature of the
employee’s condition, but not to exceed 72 hours after the receipt
of theinformation reasonably necessary to make the determination.

(3) (A) Decisions to approve, modify, or deny requests by
physicians for authorization prior to, or concurrent with, the
provision of medical treatment services to employees shall be
communicated to the requesting physician within 24 hours of the
decision. Decisions resulting in modification or denia of all or
part of the requested health care service shall be communicated to
physiciansinitially by telephone or facsimile, and to the physician
and employee in writing within 24 hours for concurrent review,
or within two business days of the decision for prospectivereview,
as prescribed by the administrative director. If the request is not
approved in full, disputes shall be resolved in accordance with
Section 4610.5, if applicable, or otherwise in accordance with
Section 4062.

(B) Inthe case of concurrent review, medical care shall not be
discontinued until the employee’s physician has been notified of
the decision and acare plan has been agreed upon by the physician
that isappropriate for the medical needs of the employee. Medical
care provided during a concurrent review shall be care that is
medically necessary to cure and relieve, and an insurer or
self-insured employer shal only be liable for those services
determined medically necessary to cure and relieve. If the insurer
or self-insured employer disputes whether or not one or more
services offered concurrently with a utilization review were
medically necessary to cure and relieve, the dispute shall be
resolved pursuant to Section 4610.5, if applicable, or otherwise
pursuant to Section 4062. A compromise between the parties that
aninsurer or self-insured employer believes may result in payment
for services that were not medically necessary to cure and relieve
shall be reported by theinsurer or the self-insured employer to the
licensing board of the provider or providers who received the
payments, in a manner set forth by the respective board and in a
way that minimizes reporting costs both to the board and to the
insurer or self-insured employer, for evaluation as to possible
violations of the statutes governing appropriate professional
practices. Fees shall not be levied upon insurers or self-insured
employers making reports required by this section.
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(4) Communications regarding decisions to approve requests
by physicians shall specify the specific medical treatment service
approved. Responses regarding decisions to modify or deny
medical treatment services requested by physicians shall include
aclear and concise explanation of the reasons for the employer’s
decision, a description of the criteria or guidelines used, and the
clinical reasons for the decisions regarding medical necessity. If
a utilization review decision to deny a medical service is due to
incomplete or insufficient information, the decision shall specify
the reason for the decision and specify the information that is
needed.

(5) If the employer, insurer, or other entity cannot make a
decision within the timeframes specified in paragraph (1) or (2)
because the employer or other entity isnot in receipt of all of the
information reasonably necessary and requested, because the
employer requires consultation by an expert reviewer, or because
the employer has asked that an additional examination or test be
performed upon the employee that is reasonable and consistent
with good medical practice, the employer shall immediately notify
the physician and the employee, in writing, that the employer
cannot make a decision within therequired timeframe, and specify
the information requested but not received, the expert reviewer to
be consulted, or the additional examinations or testsrequired. The
employer shall aso notify the physician and employee of the
anticipated date on which adecision may berendered. Upon receipt
of al information reasonably necessary and requested by the
employer, the employer shall approve, modify, or deny the request
for authorization within the timeframes specified in paragraph (1)
or (2).

(6) A utilization review decision to modify or deny atreatment
recommendation shall remain effective for 12 months from the
date of the decision without further action by the employer with
regard to a further recommendation by the same physician for the
same treatment unless the further recommendation is supported
by a documented change in the facts material to the basis of the
utilization review decision.

(7) Utilization review of atreatment recommendation shall not
be required while the employer is disputing liability for injury or
treatment of the condition for which treatment is recommended
pursuant to Section 4062.
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(8) If utilization review is deferred pursuant to paragraph (7),
and it isfinaly determined that the employer isliablefor treatment
of the condition for which treatment is recommended, thetimefor
the employer to conduct retrospective utilization review in
accordance with paragraph (1) shal begin on the date the
determination of the employer’s liability becomes final, and the
time for the employer to conduct prospective utilization review
shall commence from the date of the employer’s receipt of a
treatment recommendation after the determination of the
employer’s liability.

(h) Each employer, insurer, or other entity subject to thissection
shall maintain telephone access for physicians to request
authorization for health care services.

(i) If the administrative director determines that the employer,
insurer, or other entity subject to this section has failed to meet
any of the timeframes in this section, or has failed to meet any
other requirement of this section, the administrative director may
assess, by order, administrative pendties for each falure. A
proceeding for the issuance of an order assessing administrative
penalties shall be subject to appropriate notice to, and an
opportunity for a hearing with regard to, the person affected. The
administrative penalties shall not be deemed to be an exclusive
remedy for the administrative director. These penalties shall be
deposited intheWorkers Compensation Administration Revolving
Fund.

() Thissectionshall remainin effect only until January 1, 2018,
and as of that date is repealed, unless a later enacted statute, that
is enacted before January 1, 2018, deletes or extends that date.

SEC. 4. Section 4610 is added to the Labor Code, to read:

4610. (@) For purposes of this section, “utilization review”
means utilization review or utilization management functions that
prospectively, retrospectively, or concurrently review and approve,
modify, or deny, based in whole or in part on medical necessity
to cure and relieve, treatment recommendations by physicians, as
defined in Section 3209.3, prior to, retrospectively, or concurrent
with the provision of medical treatment services pursuant to Section
4600.

(b) For all datesof injury occurring on or after January 1, 2018,
emergency treatment services and medical treatment rendered for
a body part or condition that is accepted as compensable by the
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employer and is addressed by the medical treatment utilization
schedule adopted pursuant to Section 5307.7, by amember of the
medical provider network or health care organization, or by a
physician predesignated pursuant to subdivision (d) of Section
4600, within the 30 days following the initial date of injury, shall
be authorized without prospective utilization review, except as
provided in subdivision (c). The services rendered under this
subdivision shall be consistent with the medical treatment
utilization schedule. In the event that the employee is not subject
to treatment with a medical provider network, health care
organization, or predesignated physician pursuant to subdivision
(d) of Section 4600, the employee shall be eligible for treatment
under this section within 30 daysfollowing theinitial date of injury
if the treatment is rendered by a physician or facility selected by
the employer. For treatment rendered by a medical provider
network physician, health care organization physician, aphysician
predesignated pursuant to subdivision (d) of Section 4600, or an
employer-selected physician, the report required under Section
6409 and a complete request for authorization shall be submitted
by the physician within five days following the employee'sinitial
visit and evaluation.

(c) Unlessauthorized by the employer or rendered as emergency
medical treatment, the following medical treatment services, as
defined in rules adopted by the administrative director, that are
rendered through a member of the medical provider network or
health care organization, a predesignated physician, an
employer-selected physician, or an employer-selected facility,
within the 30 days following the initial date of injury, shall be
subject to prospective utilization review under this section:

(1) Pharmaceuticals, to the extent they are neither expressly
exempted from prospective review nor authorized by the drug
formulary adopted pursuant to Section 5307.27.

(2) Nonemergency inpatient and outpatient surgery, including
all presurgical and postsurgical services.

(3) Psychological treatment services.

(4) Home hedlth care services.

(5) Imaging and radiology services, excluding X-rays.

(6) All durable medical equipment, whose combined total value
exceeds two hundred fifty dollars ($250), as determined by the
official medical fee schedule.
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(7) Electrodiagnostic medicine, including, but not limited to,
electromyography and nerve conduction studies.

(8) Any other service designated and defined through rules
adopted by the administrative director.

(d) Any request for payment for treatment provided under
subdivision (b) shall comply with Section 4603.2 and be submitted
to the employer, or its insurer or claims administrator, within 30
days of the date the service was provided.

(e) If a physician fails to submit the report required under
Section 6409 and acomplete request for authorization, as described
in subdivision (b), an employer may remove the physician’s ability
under this subdivision to provide further medical treatment to the
employee that is exempt from prospective utilization review.

(f) An employer may perform retrospective utilization review
for any treatment provided pursuant to subdivision (b) solely for
the purpose of determining if the physicianis prescribing treatment
consistent with the schedule for medical treatment utilization,
including, but not limited to, the drug formulary adopted pursuant
to Section 5307.27.

(1) Ifitisfound after retrospective utilization reviewsthat there
is a pattern and practice of the physician or provider failing to
render treatment consistent with the schedule for medical treatment
utilization, including the drug formulary, the employer may remove
the ability of the predesignated physician, employer-selected
physician, or the member of the medical provider network or health
care organization under this subdivision to provide further medical
treatment to any employee that is exempt from prospective
utilization review. The employer shal notify the physician or
provider of the results of the retrospective utilization review and
the requirement for prospective utilization review for all subsequent
medical treatment.

(2) Theresultsof retrospective utilization review may constitute
a showing of good cause for an employer’s petition requesting a
change of physician or provider pursuant to Section 4603 and may
serve as grounds for termination of the physician or provider from
the medical provider network or health care organization.

(g) Every employer shall establish a utilization review process
in compliance with this section, either directly or through itsinsurer
or an entity with which an employer or insurer contracts for these
Services.
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(1) Each utilization review process that modifies or denies
requests for authorization of medical treastment shall be governed
by written policies and procedures. These policies and procedures
shall ensure that decisions based on the medical necessity to cure
and relieve of proposed medical treatment services are consistent
with the schedule for medical treatment utilization, including the
drug formulary, adopted pursuant to Section 5307.27.

(2) The employer, insurer, or other entity shall employ or
designate a medical director who holds an unrestricted license to
practice medicine in this state issued pursuant to Section 2050 or
Section 2450 of the Business and Professions Code. The medical
director shall ensure that the process by which the employer or
other entity reviews and approves, modifies, or denies requests by
physiciansprior to, retrospectively, or concurrent with the provision
of medical treatment services complies with the requirements of
this section. Nothing in this section shall be construed asrestricting
the existing authority of the Medical Board of California.

(3 (A) No person other than a licensed physician who is
competent to evaluate the specific clinical issues involved in the
medical treatment services, and where these services are within
the scope of the physician’s practice, requested by the physician
may modify or deny requestsfor authorization of medical treatment
for reasons of medical necessity to cure and relieve or due to
incomplete or insufficient information under subdivisions (i) and

(B) (i) Theemployer, or any entity conducting utilization review
on behalf of the employer, shall neither offer nor provide any
financial incentive or consideration to a physician based on the
number of modifications or denials made by the physician under
this section.

(i) An insurer or third-party administrator shall not refer
utilization review services conducted on behalf of an employer
under this section to an entity in which the insurer or third-party
administrator has a financia interest as defined under Section
139.32. Thisprohibition does not apply if theinsurer or third-party
administrator providesthe employer and the administrative director
with prior written disclosure of both of the following:

(1) The entity conducting the utilization review services.

(I1) Theinsurer or third-party administrator’s financial interest
in the entity.
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(C) The administrative director has authority pursuant to this
section to review any compensation agreement, payment schedule,
or contract between the employer, or any entity conducting
utilization review on behalf of the employer, and the utilization
review physician. Any information disclosed to the administrative
director pursuant to this paragraph shall be considered confidential
information and not subject to disclosure pursuant to the California
Public RecordsAct (Chapter 3.5 (commencing with Section 6250)
of Division 7 of Title 1 of the Government Code). Disclosure of
the information to the administrative director pursuant to this
subdivision shall not waive the provisions of the Evidence Code
relating to privilege.

(4) A utilization review processthat modifiesor deniesrequests
for authorization of medical treatment shall be accredited on or
before July 1, 2018, and shall retain active accreditation while
providing utilization review services, by anindependent, nonprofit
organization to certify that the utilization review process meets
specified criteria, including, but not limited to, timelinessinissuing
a utilization review decision, the scope of medical material used
inissuing autilization review decision, peer-to-peer consultation,
internal appeal procedure, and requiring a policy preventing
financial incentives to doctors and other providers based on the
utilization review decision. The administrative director shall adopt
rules to implement the selection of an independent, nonprofit
organi zation for those accreditation purposes. Until thoserulesare
adopted, the administrative director shall designate URAC as the
accrediting organization. The administrative director may adopt
rulesto do any of the following:

(A) Requireadditional specific criteriafor measuring the quality
of autilization review process for purposes of accreditation.

(B) Exempt nonprofit, public sector internal utilization review
programs from the accreditation requirement pursuant to this
section, if the administrative director has adopted minimum
standards applicable to nonprofit, public sector internal utilization
review programs that meet or exceed the accreditation standards
developed pursuant to this section.

(5) Onor before July 1, 2018, each employer, either directly or
through itsinsurer or an entity with which an employer or insurer
contractsfor utilization review services, shall submit adescription
of the utilization review process that modifies or denies requests
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for authorization of medical treatment and the written policiesand
procedures to the administrative director for approval. Approved
utilization review process descriptions and the accompanying
written policiesand procedures shall be disclosed by the employer
to employees and physicians and made available to the public by
posting on the employer’s, claims administrator’s, or utilization
review organization’s Internet Web site.

(h) The criteria or guidelines used in the utilization review
process to determine whether to approve, modify, or deny medical
treatment services shall be all of the following:

(1) Developed with involvement from actively practicing
physicians.

(2) Consistent with the schedule for medical treatment
utilization, including the drug formulary, adopted pursuant to
Section 5307.27.

(3) Evaluated at least annually, and updated if necessary.

(4) Disclosed to the physician and the employee, if used as the
basis of a decision to modify or deny services in a specified case
under review.

(5) Available to the public upon request. An employer shall
only be required to disclose the criteria or guidelines for the
specific procedures or conditions requested. An employer may
charge members of the public reasonable copying and postage
expenses related to disclosing criteria or guidelines pursuant to
this paragraph. Criteria or guidelines may aso be made available
through electronic means. No charge shall be required for an
employee whose physician’srequest for medical treatment services
isunder review.

(i) Indetermining whether to approve, modify, or deny requests
by physicians prior to, retrospectively, or concurrent with the
provisions of medical treatment services to employees, all of the
following requirements shall be met:

(1) Except for treatment requests made pursuant to the
formulary, prospective or concurrent decisions shall be madein a
timely fashion that is appropriate for the nature of the employee’s
condition, not to exceed five working days from the receipt of a
request for authorization for medical treatment and supporting
information reasonably necessary to make the determination, but
in no event more than 14 days from the date of the medical
treatment recommendation by the physician. Prospective decisions
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regarding requests for treatment covered by the formulary shall
be made no more than five working days from the date of receipt
of therequest for authorization for medical treatment. The request
for authorization and supporting documentation may be submitted
electronically under rules adopted by the administrative director.

(2) In cases where the review is retrospective, a decision
resulting in denial of all or part of the medical treatment service
shall be communicated to the individual who received services,
or to the individua’s designee, within 30 days of receipt of
information that is reasonably necessary to make this
determination. If payment for amedical treatment serviceis made
within the time prescribed by Section 4603.2, a retrospective
decison to approve the service need not otherwise be
communicated.

(3) When the employee’s condition is such that the employee
facesan imminent and seriousthreat to hisor her health, including,
but not limited to, the potential loss of life, limb, or other major
bodily function, or the normal timeframe for the decisionmaking
process, as described in paragraph (1), would be detrimental to the
employee’slifeor health or could jeopardize the employee' s ability
to regain maximum function, decisions to approve, modify, or
deny requests by physicians prior to, or concurrent with, the
provision of medical treatment servicesto employees shall be made
in a timely fashion that is appropriate for the nature of the
employee’s condition, but not to exceed 72 hours after the receipt
of theinformation reasonably necessary to make the determination.

(4) (A) Final decisions to approve, modify, or deny requests
by physicians for authorization prior to, or concurrent with, the
provision of medical treatment services to employees shall be
communicated to the requesting physician within 24 hours of the
decision by telephone, facsimile, or, if agreed to by the parties,
secure email.

(B) Decisions resulting in modification or denial of all or part
of the requested health care service shall be communicated in
writing to the employee, and to the physician if the initial
communication under subparagraph (A) was by telephone, within
24 hoursfor concurrent review, or within two business days of the
decision for prospective review, as prescribed by the administrative
director. If the request is modified or denied, disputes shall be
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resolved in accordance with Section 4610.5, if applicable, or
otherwise in accordance with Section 4062.

(C) Inthe case of concurrent review, medical care shall not be
discontinued until the employee’s physician has been notified of
the decision and acare plan has been agreed upon by the physician
that isappropriate for the medical needs of the employee. Medical
care provided during a concurrent review shall be care that is
medically necessary to cure and relieve, and an insurer or
self-insured employer shal only be liable for those services
determined medically necessary to cure and relieve. If the insurer
or self-insured employer disputes whether or not one or more
services offered concurrently with a utilization review were
medically necessary to cure and relieve, the dispute shall be
resolved pursuant to Section 4610.5, if applicable, or otherwise
pursuant to Section 4062. Any compromise between the parties
that an insurer or self-insured employer believes may result in
payment for services that were not medically necessary to cure
and relieve shall be reported by the insurer or the self-insured
employer to the licensing board of the provider or providers who
received the payments, in a manner set forth by the respective
board and in such away asto minimize reporting costs both to the
board and to the insurer or self-insured employer, for evaluation
as to possible violations of the statutes governing appropriate
professional practices. No fees shall be levied upon insurers or
self-insured employers making reports required by this section.

(5) Communications regarding decisions to approve requests
by physicians shall specify the specific medical treatment service
approved. Responses regarding decisions to modify or deny
medical treatment services requested by physicians shall include
aclear and concise explanation of the reasons for the employer’s
decision, a description of the criteria or guidelines used, and the
clinical reasons for the decisions regarding medical necessity. If
a utilization review decision to deny a medical service is due to
incomplete or insufficient information, the decision shall specify
all of the following:

(A) Thereason for the decision.

(B) A specific description of the information that is needed.

(C) The date(s) and time(s) of attempts made to contact the
physician to obtain the necessary information.
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(D) A description of the manner in which the request was
communicated.

() (1) If an employer, insurer, or other entity subject to this
section requests medical information from aphysician in order to
determine whether to approve, modify, or deny requests for
authorization, the employer shall request only the information
reasonably necessary to make the determination.

(2) If the employer, insurer, or other entity cannot make a
decision within the timeframes specified in paragraph (1), (2), or
(3) of subdivision (i) because the employer or other entity is not
in receipt of, or in possession of, all of the information reasonably
necessary to make adetermination, the employer shall immediately
notify the physician and the employee, in writing, that the employer
cannot make a decision within therequired timeframe, and specify
the information that must be provided by the physician for a
determination to be made. Upon receipt of al information
reasonably necessary and requested by the employer, the employer
shall approve, modify, or deny the request for authorization within
the timeframes specified in paragraph (1), (2), or (3) of subdivision
.
(k) A utilization review decision to modify, or deny atreatment
recommendation shall remain effective for 12 months from the
date of the decision without further action by the employer with
regard to any further recommendation by the same physician, or
another physician within the requesting physician’s practice group,
for the same treatment unless the further recommendation is
supported by a documented change in the facts material to the
basis of the utilization review decision.

() Utilization review of atreatment recommendation shall not
be required while the employer is disputing liability for injury or
treatment of the condition for which treatment is recommended
pursuant to Section 4062.

(m) If utilization review isdeferred pursuant to subdivision (1),
and it isfinally determined that the employer isliablefor treatment
of the condition for which treatment is recommended, thetimefor
the employer to conduct retrospective utilization review in
accordance with paragraph (2) of subdivision (i) shall begin on
the date the determination of the employer’s liability becomes
final, and the time for the employer to conduct prospective
utilization review shall commence from the date of theemployer’s
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receipt of atreatment recommendation after the determination of
the employer’s liability.

(n) Every employer, insurer, or other entity subject to thissection
shall maintain telephone access during California business hours
for physiciansto request authorization for health care services and
to conduct peer-to-peer discussionsregarding issues, including the
appropriateness of a requested treatment, modification of a
treatment request, or obtaining additional information needed to
make a medical necessity decision.

(0) The administrative director shall develop a system for the
mandatory electronic reporting of documents related to every
utilization review performed by each employer, which shall be
administered by the Division of Workers Compensation. The
administrative director shall adopt regulations specifying the
documents to be submitted by the employer and the authorized
transmission format and timeframe for their submission. For
purposes of thissubdivision, “employer” meansthe employer, the
insurer of an insured employer, a clams administrator, or a
utilization review organization, or other entity acting on behalf of
any of them.

(p) If the administrative director determines that the employer,
insurer, or other entity subject to this section has failed to meet
any of the timeframes in this section, or has failed to meet any
other requirement of this section, the administrative director may
assess, by order, administrative penalties for each falure. A
proceeding for the issuance of an order assessing administrative
penalties shall be subject to appropriate notice to, and an
opportunity for a hearing with regard to, the person affected. The
administrative penalties shall not be deemed to be an exclusive
remedy for the administrative director. These penalties shall be
deposited in theWorkers' Compensation Administration Revolving
Fund.

() The administrative director shall contract with an outside,
independent research organization on or after March 1, 2019, to
evaluate the impact of the provision of medical treatment within
thefirst 30 days after aclaim isfiled, for aclaim filed on or after
January 1, 2017, and before January 1, 2019. The report shall be
provided to the administrative director, the Senate Committee on
Labor and Industrial Relations, and the Assembly Committee on
Insurance before January 1, 2020.
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(r) Thissection shall become operative on January 1, 2018.

SEC. 4.5. Section 4610 is added to the Labor Code, to read:

4610. (@) For purposes of this section, “utilization review”
means utilization review or utilization management functions that
prospectively, retrospectively, or concurrently review and approve,
modify, or deny, based in whole or in part on medical necessity
to cure and relieve, treatment recommendations by physicians, as
defined in Section 3209.3, prior to, retrospectively, or concurrent
with the provision of medical treatment services pursuant to Section
4600.

(b) For all datesof injury occurring on or after January 1, 2018,
emergency treatment services and medical treatment rendered for
a body part or condition that is accepted as compensable by the
employer and is addressed by the medical treatment utilization
schedule adopted pursuant to Section 5307.7, by amember of the
medical provider network or health care organization, or by a
physician predesignated pursuant to subdivision (d) of Section
4600, within the 30 days following theinitial date of injury, shall
be authorized without prospective utilization review, except as
provided in subdivision (c). The services rendered under this
subdivision shall be consistent with the medical treatment
utilization schedule. In the event that the employee is not subject
to treatment with a medical provider network, health care
organization, or predesignated physician pursuant to subdivision
(d) of Section 4600, the employee shall be eligible for treatment
under this section within 30 daysfollowing theinitia date of injury
if the treatment is rendered by a physician or facility selected by
the employer. For treatment rendered by a medical provider
network physician, health care organization physician, aphysician
predesignated pursuant to subdivision (d) of Section 4600, or an
employer-selected physician, the report required under Section
6409 and a complete request for authorization shall be submitted
by the physician within five days following the employee'sinitial
visit and evaluation.

(c) Unlessauthorized by the employer or rendered as emergency
medical treatment, the following medical treatment services, as
defined in rules adopted by the administrative director, that are
rendered through a member of the medical provider network or
health care organization, a predesignated physician, an
employer-selected physician, or an employer-selected facility,
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within the 30 days following the initial date of injury, shall be
subject to prospective utilization review under this section:

(1) Pharmaceuticals, to the extent they are neither expressly
exempted from prospective review nor authorized by the drug
formulary adopted pursuant to Section 5307.27.

(2) Nonemergency inpatient and outpatient surgery, including
all presurgical and postsurgical services.

(3) Psychological treatment services.

(4) Home health care services.

(5) Imaging and radiology services, excluding X-rays.

(6) All durable medical equipment, whose combined total value
exceeds two hundred fifty dollars ($250), as determined by the
official medical fee schedule.

(7) Electrodiagnostic medicine, including, but not limited to,
electromyography and nerve conduction studies.

(8) Any other service designated and defined through rules
adopted by the administrative director.

(d) Any request for payment for treatment provided under
subdivision (b) shall comply with Section 4603.2 and be submitted
to the employer, or itsinsurer or claims administrator, within 30
days of the date the service was provided.

(e) If a physician fails to submit the report required under
Section 6409 and acompl ete request for authorization, as described
in subdivision (b), an employer may removethe physician’sability
under this subdivision to provide further medical treatment to the
employee that is exempt from prospective utilization review.

(f) An employer may perform retrospective utilization review
for any treatment provided pursuant to subdivision (b) solely for
the purpose of determining if the physician is prescribing treatment
consistent with the schedule for medical treatment utilization,
including, but not limited to, the drug formulary adopted pursuant
to Section 5307.27.

(1) Ifitisfound after retrospective utilization reviewsthat there
is a pattern and practice of the physician or provider failing to
render treatment consistent with the schedule for medical treatment
utilization, including the drug formulary, the employer may remove
the ability of the predesignated physician, employer-selected
physician, or the member of the medical provider network or health
care organization under this subdivision to provide further medical
treatment to any employee that is exempt from prospective
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utilization review. The employer shal notify the physician or
provider of the results of the retrospective utilization review and
the requirement for prospective utilization review for al subsequent
medical treatment.

(2) Theresultsof retrospective utilization review may constitute
a showing of good cause for an employer’s petition requesting a
change of physician or provider pursuant to Section 4603 and may
serve as grounds for termination of the physician or provider from
the medical provider network or health care organization.

(g) Each employer shall establish a utilization review process
in compliance with this section, either directly or through itsinsurer
or an entity with which an employer or insurer contracts for these
services.

(1) Each utilization review process that modifies or denies
reguests for authorization of medical treatment shall be governed
by written policies and procedures. These policies and procedures
shall ensure that decisions based on the medical necessity to cure
and relieve of proposed medical treatment services are consistent
with the schedule for medical treatment utilization, including the
drug formulary, adopted pursuant to Section 5307.27.

(2) Unless otherwise indicated in this section, a physician
providing treatment under Section 4600 shall send any request for
authorization for medica treatment, with supporting
documentation, to the claims administrator for the employer,
insurer, or other entity according to rules adopted by the
administrative director. The employer, insurer, or other entity shall
employ or designate amedical director who holds an unrestricted
licenseto practice medicinein this state issued pursuant to Section
2050 or 2450 of the Business and Professions Code. The medical
director shall ensure that the process by which the employer or
other entity reviews and approves, modifies, or denies requests by
physiciansprior to, retrospectively, or concurrent with the provision
of medical treatment services complies with the requirements of
this section. Nothing in this section shall be construed asrestricting
the existing authority of the Medical Board of California.

(3 (A) A person other than a licensed physician who is
competent to evaluate the specific clinical issues involved in the
medical treatment services, if these services are within the scope
of the physician’s practice, requested by the physician, shall not
modify or deny requestsfor authorization of medical treatment for
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reasons of medical necessity to cure and relieve or due to
incomplete or insufficient information under subdivisions (i) and

(B) (i) Theemployer, or any entity conducting utilization review
on behalf of the employer, shall neither offer nor provide any
financia incentive or consideration to a physician based on the
number of modifications or denials made by the physician under
this section.

(i) An insurer or third-party administrator shall not refer
utilization review services conducted on behalf of an employer
under this section to an entity in which the insurer or third-party
administrator has a financial interest as defined under Section
139.32. This prohibition does not apply if theinsurer or third-party
administrator providesthe employer and the administrative director
with prior written disclosure of both of the following:

() The entity conducting the utilization review services.

(I1) Theinsurer or third-party administrator’s financial interest
in the entity.

(C) The administrative director has authority pursuant to this
section to review any compensation agreement, payment schedule,
or contract between the employer, or any entity conducting
utilization review on behalf of the employer, and the utilization
review physician. Any information disclosed to the administrative
director pursuant to this paragraph shall be considered confidential
information and not subject to disclosure pursuant to the California
Public RecordsAct (Chapter 3.5 (commencing with Section 6250)
of Division 7 of Title 1 of the Government Code). Disclosure of
the information to the administrative director pursuant to this
subdivision shall not waive the provisions of the Evidence Code
relating to privilege.

(4) A utilization review processthat modifiesor deniesrequests
for authorization of medical treatment shall be accredited on or
before July 1, 2018, and shall retain active accreditation while
providing utilization review services, by anindependent, nonprofit
organization to certify that the utilization review process meets
specified criteria, including, but not limited to, timelinessinissuing
a utilization review decision, the scope of medical material used
inissuing a utilization review decision, peer-to-peer consultation,
internal appeal procedure, and requiring a policy preventing
financial incentives to doctors and other providers based on the
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utilization review decision. The administrative director shall adopt
rules to implement the selection of an independent, nonprofit
organi zation for those accreditation purposes. Until thoserulesare
adopted, the administrative director shall designate URAC as the
accrediting organization. The administrative director may adopt
rules to do any of the following:

(A) Requireadditional specific criteriafor measuring the quality
of autilization review process for purposes of accreditation.

(B) Exempt nonprofit, public sector internal utilization review
programs from the accreditation requirement pursuant to this
section, if the administrative director has adopted minimum
standards applicable to nonprofit, public sector internal utilization
review programs that meet or exceed the accreditation standards
developed pursuant to this section.

(5) Onor before July 1, 2018, each employer, either directly or
through itsinsurer or an entity with which an employer or insurer
contractsfor utilization review services, shall submit adescription
of the utilization review process that modifies or denies requests
for authorization of medical treatment and the written policiesand
procedures to the administrative director for approval. Approved
utilization review process descriptions and the accompanying
written policiesand procedures shall be disclosed by the employer
to employees and physicians and made available to the public by
posting on the employer’s, claims administrator’s, or utilization
review organization’s Internet Web site.

(h) The criteria or guidelines used in the utilization review
process to determine whether to approve, modify, or deny medical
treatment services shall be all of the following:

(1) Developed with involvement from actively practicing
physicians.

(2) Consistent with the schedule for medical treatment
utilization, including the drug formulary, adopted pursuant to
Section 5307.27.

(3) Evaluated at least annually, and updated if necessary.

(4) Disclosed to the physician and the employee, if used as the
basis of a decision to modify or deny services in a specified case
under review.

(5) Available to the public upon request. An employer shall
only be required to disclose the criteria or guidelines for the
specific procedures or conditions requested. An employer may
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charge members of the public reasonable copying and postage
expenses related to disclosing criteria or guidelines pursuant to
this paragraph. Criteria or guidelines may aso be made available
through electronic means. A charge shall not be required for an
employee whose physician’srequest for medical treatment services
isunder review.

(i) Indetermining whether to approve, modify, or deny requests
by physicians prior to, retrospectively, or concurrent with the
provisions of medical treatment services to employees, all of the
following requirements shall be met:

(1) Except for treatment requests made pursuant to the
formulary, prospective or concurrent decisions shall be madein a
timely fashion that is appropriate for the nature of the employee’s
condition, not to exceed five working days from the receipt of a
request for authorization for medical treatment and supporting
information reasonably necessary to make the determination, but
in no event more than 14 days from the date of the medical
treatment recommendation by the physician. Prospective decisions
regarding requests for treatment covered by the formulary shall
be made no more than five working days from the date of receipt
of themedical treatment request. The request for authorization and
supporting documentation may be submitted electronically under
rules adopted by the administrative director.

(2) In cases where the review is retrospective, a decision
resulting in denial of all or part of the medical treatment service
shall be communicated to the individual who received services,
or to theindividual’s designee, within 30 days of the receipt of the
information that is reasonably necessary to make this
determination. If payment for amedical treatment serviceis made
within the time prescribed by Section 4603.2, a retrospective
decison to approve the service need not otherwise be
communicated.

(3) If the employee’s condition is one in which the employee
facesan imminent and seriousthreat to hisor her health, including,
but not limited to, the potential loss of life, limb, or other major
bodily function, or the normal timeframe for the decisionmaking
process, as described in paragraph (1), would be detrimental to the
employee’slifeor health or could jeopardize the employee' s ability
to regain maximum function, decisions to approve, modify, or
deny requests by physicians prior to, or concurrent with, the
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provision of medical trestment servicesto employees shall be made
in a timely fashion that is appropriate for the nature of the
employee’s condition, but not to exceed 72 hours after the receipt
of theinformation reasonably necessary to make the determination.

(4) (A) Final decisions to approve, modify, or deny requests
by physicians for authorization prior to, or concurrent with, the
provision of medical treatment services to employees shall be
communicated to the requesting physician within 24 hours of the
decision by telephone, facsimile, or, if agreed to by the parties,
secure email.

(B) Decisions resulting in modification or denia of all or part
of the requested health care service shall be communicated in
writing to the employee, and to the physician if the initial
communication under subparagraph (A) was by telephone, within
24 hoursfor concurrent review, or within two business days of the
decision for prospective review, as prescribed by the administrative
director. If the request is modified or denied, disputes shall be
resolved in accordance with Section 4610.5, if applicable, or
otherwise in accordance with Section 4062.

(C) Inthe case of concurrent review, medical care shall not be
discontinued until the employee’s physician has been notified of
the decision and acare plan has been agreed upon by the physician
that isappropriate for the medical needs of the employee. Medical
care provided during a concurrent review shall be care that is
medically necessary to cure and relieve, and an insurer or
self-insured employer shal only be liable for those services
determined medically necessary to cure and relieve. If the insurer
or self-insured employer disputes whether or not one or more
services offered concurrently with a utilization review were
medically necessary to cure and relieve, the dispute shall be
resolved pursuant to Section 4610.5, if applicable, or otherwise
pursuant to Section 4062. A compromise between the parties that
aninsurer or self-insured employer believes may result in payment
for services that were not medically necessary to cure and relieve
shall bereported by the insurer or the self-insured employer to the
licensing board of the provider or providers who received the
payments, in a manner set forth by the respective board and in a
way that minimizes reporting costs both to the board and to the
insurer or self-insured employer, for evaluation as to possible
violations of the statutes governing appropriate professional
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practices. Fees shall not be levied upon insurers or self-insured
employers making reports required by this section.

(5) Communications regarding decisions to approve requests
by physicians shall specify the specific medical treatment service
approved. Responses regarding decisions to modify or deny
medical treatment services requested by physicians shall include
aclear and concise explanation of the reasons for the employer’s
decision, a description of the criteria or guidelines used, and the
clinical reasons for the decisions regarding medical necessity. If
a utilization review decision to deny a medical service is due to
incomplete or insufficient information, the decision shall specify
al of the following:

(A) Thereason for the decision.

(B) A specific description of the information that is needed.

(C) The date(s) and time(s) of attempts made to contact the
physician to obtain the necessary information.

(D) A description of the manner in which the request was
communicated.

() (1) Unless otherwise indicated in this section, a physician
providing treatment under Section 4600 shall send any request for
authorization for medical treatment, with supporting
documentation, to the claims administrator for the employer,
insurer, or other entity according to rules adopted by the
administrative director. If an employer, insurer, or other entity
subject to this section requests medical information from a
physician in order to determine whether to approve, modify, or
deny requests for authorization, that employer, insurer, or other
entity shall request only the information reasonably necessary to
make the determination.

(2) If the employer, insurer, or other entity cannot make a
decision within the timeframes specified in paragraph (1), (2), or
(3) of subdivision (i) because the employer or other entity is not
inreceipt of, or in possession of, all of the information reasonably
necessary to make adetermination, the employer shall immediately
notify the physician and the employee, in writing, that the employer
cannot make adecision within the required timeframe, and specify
the information that must be provided by the physician for a
determination to be made. Upon receipt of all information
reasonably necessary and requested by the employer, the empl oyer
shall approve, modify, or deny the request for authorization within
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the timeframes specified in paragraph (1), (2), or (3) of subdivision
.
(k) A utilization review decision to modify or deny atreatment
recommendation shall remain effective for 12 months from the
date of the decision without further action by the employer with
regard to a further recommendation by the same physician, or
another physician within the requesting physician’s practice group,
for the same treatment unless the further recommendation is
supported by a documented change in the facts material to the
basis of the utilization review decision.

() Utilization review of atreatment recommendation shall not
be required while the employer is disputing liability for injury or
treatment of the condition for which treatment is recommended
pursuant to Section 4062.

(m) If utilization review isdeferred pursuant to subdivision (1),
and it isfinally determined that the employer isliablefor treatment
of the condition for which treatment is recommended, thetimefor
the employer to conduct retrospective utilization review in
accordance with paragraph (2) of subdivision (i) shall begin on
the date the determination of the employer’s liability becomes
final, and the time for the employer to conduct prospective
utilization review shall commence from the date of theemployer’s
receipt of atreatment recommendation after the determination of
the employer’s liability.

(n) Each employer, insurer, or other entity subject to thissection
shall maintain telephone access during California business hours
for physiciansto request authorization for health care servicesand
to conduct peer-to-peer discussionsregarding issues, including the
appropriateness of a requested treatment, modification of a
treatment request, or obtaining additional information needed to
make a medical necessity decision.

(0) The administrative director shall develop a system for the
mandatory electronic reporting of documents related to every
utilization review performed by each employer, which shall be
administered by the Division of Workers Compensation. The
administrative director shall adopt regulations specifying the
documents to be submitted by the employer and the authorized
transmission format and timeframe for their submission. For
purposes of this subdivision, “employer” meansthe employer, the
insurer of an insured employer, a claims administrator, or a
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utilization review organization, or other entity acting on behalf of
any of them.

(p) If the administrative director determines that the employer,
insurer, or other entity subject to this section has failed to meet
any of the timeframes in this section, or has failed to meet any
other requirement of this section, the administrative director may
assess, by order, administrative penalties for each falure. A
proceeding for the issuance of an order assessing administrative
penalties shall be subject to appropriate notice to, and an
opportunity for a hearing with regard to, the person affected. The
administrative penalties shall not be deemed to be an exclusive
remedy for the administrative director. These penalties shall be
deposited in theWorkers' Compensation Administration Revolving
Fund.

(q) The administrative director shall contract with an outside,
independent research organization on or after March 1, 2019, to
evaluate the impact of the provision of medical treatment within
thefirst 30 days after aclaim isfiled, for aclaim filed on or after
January 1, 2017, and before January 1, 2019. The report shall be
provided to the administrative director, the Senate Committee on
Labor and Industrial Relations, and the Assembly Committee on
Insurance before January 1, 2020.

(r) This section shall become operative on January 1, 2018.

SEC. 5. Section 4610.5 of the Labor Code isamended to read:

4610.5. (a) Thissection appliesto the following disputes:

(1) Any dispute over a utilization review decision regarding
treatment for an injury occurring on or after January 1, 2013.

(2) Any dispute over autilization review decisionif thedecision
is communicated to the requesting physician on or after July 1,
2013, regardless of the date of injury.

(3) Any dispute occurring on or after January 1, 2018, over
medication prescribed pursuant to the drug formulary adopted
pursuant to Section 5307.27.

(b) A disputedescribed in subdivision (a) shall beresolved only
in accordance with this section.

(c) For purposes of this section and Section 4610.6, the
following definitions apply:

(1) “Disputed medical treatment” means medical treatment that
has been modified or denied by a utilization review decision on
the basis of medical necessity.
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(2) “Medicaly necessary” and “medical necessity” mean
medical treatment that isreasonably required to cure or relievethe
injured employee of the effects of his or her injury and based on
the following standards, which shall be applied as set forth in the
medical treatment utilization schedule, including the drug
formulary, adopted by the administrative director pursuant to
Section 5307.27:

(A) The guidelines, including the drug formulary, adopted by
the administrative director pursuant to Section 5307.27.

(B) Peer-reviewed scientific and medical evidence regarding
the effectiveness of the disputed service.

(C) Nationally recognized professiona standards.

(D) Expert opinion.

(E) Generally accepted standards of medical practice.

(F) Treatments that are likely to provide a benefit to a patient
for conditions for which other treatments are not clinically
efficacious.

(3) “Utilization review decision” means a decision pursuant to
Section 4610 to modify or deny, based in whole or in part on
medical necessity to cure or relieve, atreatment recommendation
or recommendations by a physician prior to, retrospectively, or
concurrent with, the provision of medical treatment services
pursuant to Section 4600 or subdivision (c) of Section 5402.
“Utilization review decision” may also mean a determination,
occurring on or after January 1, 2018, by a physician regarding
the medical necessity of medication prescribed pursuant to the
drug formulary adopted pursuant to Section 5307.27.

(4) Unless otherwise indicated by context, “employer” means
the employer, the insurer of an insured employer, a claims
administrator, or a utilization review organization, or other entity
acting on behalf of any of them.

(d) If autilization review decision deniesor modifies atreatment
recommendation based on medical necessity, the employee may
reguest an independent medical review as provided by this section.

(e) A utilization review decision may be reviewed or appealed
only by independent medical review pursuant to this section.
Neither the employee nor the employer shall have any liability for
medical treatment furnished without the authorization of the
employer if the treatment is modified or denied by a utilization
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review decision, unlessthe utilization review decision isoverturned
by independent medical review in accordance with this section.

(f) Aspart of itsnotification to the employeeregarding aninitial
utilization review decision based on medical necessity that denies
or modifies a treatment recommendation, the employer shall
provide the employee with a one-page form prescribed by the
administrative director, and an addressed envelope, which the
employee may return to the administrative director or the
administrative director’'s designee to initiate an independent
medical review. The employee may also request independent
medical review electronically under rules adopted by the
administrative director. The employer shall include on the form
any information required by the administrative director to facilitate
the completion of the independent medical review. The form shall
also include all of the following:

(1) Noticethat the utilization review decisionisfinal unlessthe
employee requests independent medical review.

(2) A statement indicating the employee’s consent to obtain any
necessary medical records from the employer or insurer and from
any medical provider the employee may have consulted on the
matter, to be signed by the employee.

(3) Notice of the employee’s right to provide information or
documentation, either directly or through the employee’s physician,
regarding the following:

(A) The treating physician’s recommendation indicating that
the disputed medical treatment is medically necessary for the
employee’'s medical condition.

(B) Medical information or justification that adisputed medical
treatment, on an urgent care or emergency basis, was medically
necessary for the employee’s medical condition.

(C) Reasonableinformation supporting the employee’s position
that the disputed medical treatment is or was medically necessary
for the employee’s medical condition, including al information
provided to the employee by the employer or by the treating
physician, still in the employee’s possession, concerning the
employer’s or the physician’s decision regarding the disputed
medical treatment, as well as any additional materia that the
employee believesis relevant.

(g) Theindependent medical review process may beterminated
at any time upon the employer’s written authorization of the
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disputed medical treatment. Notice of the authorization, any
settlement or award that may resolve the medical treatment dispute,
or the requesting physician withdrawing the request for treatment,
shall be communicated to the independent medical review
organization by the employer within five days.

(h) (1) The employee may submit a request for independent
medical review to the division. The request may be made
electronically under rules adopted by the administrative director.
The request shall be made no later than as follows:

(A) For formulary disputes, 10 days after the service of the
utilization review decision to the employee.

(B) For al other medical treatment disputes, 30 days after the
service of the utilization review decision to the employee.

(2) If at the time of a utilization review decision the employer
isaso disputing liability for the treatment for any reason besides
medical necessity, the time for the employee to submit a request
for independent medical review to the administrative director or
administrative director’s designee is extended to 30 days after
service of anotice to the employee showing that the other dispute
of liability has been resolved.

(3) If the employer fails to comply with subdivision (f) at the
time of notification of its utilization review decision, the time
limitations for the employee to submit a request for independent
medical review shall not begin to run until the employer provides
the required notice to the employee.

(4) A provider of emergency medical treatment when the
employee faced an imminent and seriousthreat to hisor her health,
including, but not limited to, the potential loss of life, limb, or
other major bodily function, may submit arequest for independent
medical review on its own behalf. A request submitted by a
provider pursuant to this paragraph shall be submitted to the
administrative director or administrative director’s designee within
the time limitations applicable for an employee to submit arequest
for independent medical review.

(i) An employer shall not engage in any conduct that has the
effect of delaying the independent review process. Engaging in
that conduct or failure of the employer to promptly comply with
this section is a violation of this section and, in addition to any
other fines, penalties, and other remedies available to the
administrative director, the employer shal be subject to an
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administrative penalty in an amount determined pursuant to
regulations to be adopted by the administrative director, not to
exceed five thousand dollars ($5,000) for each day that proper
notification to the employee is delayed. The administrative
penaties shall be paid to the Workers Compensation
Administration Revolving Fund.

() For purposes of this section, an employee may designate a
parent, guardian, conservator, relative, or other designee of the
employee as an agent to act on hisor her behalf. A designation of
an agent executed prior to the utilization review decision shall not
be valid. The requesting physician may join with or otherwise
assist the employee in seeking an independent medical review,
and may advocate on behalf of the employee.

(k) The administrative director or his or her designee shall
expeditioudy review requestsand immediately notify the employee
and the employer in writing as to whether the request for an
independent medical review has been approved, in whole or in
part, and, if not approved, the reasons therefor. If there appearsto
be any medical necessity issue, the dispute shall be resolved
pursuant to an independent medical review, except that, unlessthe
employer agrees that the case is eligible for independent medical
review, arequest for independent medical review shall be deferred
if at the time of a utilization review decision the employer is also
disputing liability for thetreatment for any reason besides medical
necessity.

() Upon notice from the administrative director that an
independent review organization has been assigned, the employer
shall electronically provide to the independent medical review
organization under rules adopted by the administrative director a
copy and list of all of the following documents within 10 days of
notice of assignment:

(1) A copy of al of the employee’'s medical records in the
possession of the employer or under the control of the employer
relevant to each of the following:

(A) The employee's current medical condition.

(B) The medical treatment being provided by the employer.

(C) Therequest for authorization and utilization review decision.

(2) A copy of al information provided to the employee by the
employer concerning employer and provider decisions regarding
the disputed treatment.
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(3) A copy of any materials the employee or the employee’s
provider submitted to the employer in support of the employee's
request for the disputed treatment.

(4) A copy of any other relevant documents or information used
by the employer or its utilization review organization in
determining whether the disputed treatment should have been
provided, and any statements by the employer or its utilization
review organization explaining the reasonsfor the decision to deny
or modify the recommended treatment on the basis of medical
necessity. The employer shall concurrently provide a copy of the
documents required by this paragraph to the employee and the
requesting physician, except that documents previously provided
to the employee or physician need not be provided again if alist
of those documentsis provided.

(m) Any newly developed or discovered relevant medical
recordsin the possession of the employer after theinitial documents
are provided to the independent medical review organization shall
be forwarded immediately to the independent medical review
organization. The employer shall concurrently provide a copy of
medical records required by this subdivision to the employee or
the employee’s treating physician, unless the offer of medical
records is declined or otherwise prohibited by law. The
confidentiality of medical records shall be maintained pursuant to
applicable state and federal laws.

(n) If there is an imminent and serious threat to the health of
the employee, as specified in subdivision (c) of Section 1374.33
of the Health and Safety Code, all necessary information and
documents required by subdivision (1) shall be delivered to the
independent medical review organization within 24 hours of
approval of the request for review.

(o) The employer shall promptly issue a notification to the
employee, after submitting all of the required materia to the
independent medical review organization, that lists documents
submitted and includes copies of material not previously provided
to the employee or the employee’s designee.

(p) The claims administrator who issued the utilization review
decision in dispute shall notify the independent medical review
organization if there is a change in the claims administrator
responsiblefor the claim. Notice shall be given to the independent
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medical review organization within five working days of the
change in administrator taking effect.

SEC. 6. Section 4610.6 of the Labor Codeis amended to read:

4610.6. (a) Upon receipt of acase pursuant to Section 4610.5,
an independent medical review organization shall conduct the
review in accordance with thisarticle and any regulationsor orders
of the administrative director. The organization’s review shall be
limited to an examination of the medical necessity of the disputed
medical treatment.

(b) Upon receipt of information and documentsrelated to acase,
the medical reviewer or reviewers selected to conduct the review
by the independent medical review organization shall promptly
review all pertinent medical records of the employee, provider
reports, and any other information submitted to the organization
or requested from any of the partiesto the dispute by thereviewers.
If the reviewers request information from any of the parties, acopy
of the request and the response shall be provided to all of the
parties. The reviewer or reviewers shall aso review relevant
information related to the criteria set forth in subdivision (c).

(c) Following its review, the reviewer or reviewers shall
determine whether the disputed health care service was medically
necessary based on the specific medical needs of the employee
and the standards of medical necessity as defined in subdivision
(c) of Section 4610.5.

(d) (1) The organization shall complete its review and make
its determination in writing, and in layperson’s terms to the
maximum extent practicable, and the determination shall beissued,
asfollows:

(A) For a dispute over medication prescribed pursuant to the
drug formulary submitted under subdivision (h) of Section 4610.5,
within five working days from the date of receipt of the request
for review and supporting documentation, or within less time as
prescribed by the administrative director.

(B) For all other medical treatment disputes submitted for review
under subdivision (h) of Section 4610.5, within 30 days of receipt
of the request for review and supporting documentation, or within
less time as prescribed by the administrative director.

(C) If thedisputed medical treatment has not been provided and
the employee’s provider or the administrative director certifiesin
writing that an imminent and serious threat to the health of the
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employee may exist, including, but not limited to, serious pain,
the potential loss of life, limb, or major bodily function, or the
immediate and serious deterioration of the health of the employee,
the analyses and determinations of the reviewers shall be expedited
and rendered within three days of the receipt of the information.

(2) Subject to the approval of the administrative director, the
deadlines for analyses and determinations involving both regular
and expedited reviews may be extended for up to three days in
extraordinary circumstances or for good cause.

() Themedical professionals analysesand determinations shall
state whether the disputed health care service is medicaly
necessary. Each analysis shall cite the employee’'s medica
condition, the relevant documents in the record, and the relevant
findings associated with the provisions of subdivision (c) to support
the determination. If more than one medical professional reviews
the case, the recommendation of the majority shall prevail. If the
medical professionals reviewing the case are evenly split as to
whether the disputed health care service should be provided, the
decision shall bein favor of providing the service.

(f) Theindependent medical review organization shall provide
the administrative director, the employer, the employee, and the
employee's provider with the analyses and determinations of the
medical professionals reviewing the case, and a description of the
qgualifications of the medical professionals. The independent
medical review organization shall keep the names of thereviewers
confidential in al communications with entities or individuals
outside the independent medical review organization. If morethan
one medical professiona reviewed the case and the result was
differing determinations, the independent medical review
organization shall provide each of the separate reviewer’sanalyses
and determinations.

(g) The determination of the independent medical review
organization shall be deemed to be the determination of the
administrative director and shall be binding on all parties.

(h) A determination of the administrative director pursuant to
this section may be reviewed only by a verified appea from the
medical review determination of the administrative director, filed
with the appeals board for hearing pursuant to Chapter 3
(commencing with Section 5500) of Part 4 and served on all
interested parties within 30 days of the date of mailing of the

93



SB 1160 — 46—

determination to the aggrieved employee or the aggrieved
employer. The determination of the administrative director shall
be presumed to be correct and shall be set aside only upon proof
by clear and convincing evidence of one or more of the following
grounds for appeal:

(1) Theadministrative director acted without or in excess of the
administrative director’s powers.

(2) The determination of the administrative director was
procured by fraud.

(3) Theindependent medical reviewer was subject to amaterial
conflict of interest that isin violation of Section 139.5.

(4) Thedetermination wastheresult of biason the basisof race,
national origin, ethnic group identification, religion, age, sex,
sexual orientation, color, or disability.

(5) The determination was the result of a plainly erroneous
express or implied finding of fact, provided that the mistake of
fact is a matter of ordinary knowledge based on the information
submitted for review pursuant to Section 4610.5 and not a matter
that is subject to expert opinion.

(i) If the determination of the administrative director isreversed,
the dispute shall be remanded to the administrative director to
submit the dispute to independent medical review by a different
independent review organization. In the event that a different
independent medical review organization is not available after
remand, the administrative director shall submit the dispute to the
original medical review organization for review by a different
reviewer in the organization. In no event shall a workers
compensation administrative law judge, the appeals board, or any
higher court make a determination of medical necessity contrary
to the determination of the independent medical review
organization.

() Upon receiving the determination of the administrative
director that adisputed health care service is medically necessary,
the employer shall promptly implement the decision as provided
by this section unless the employer has also disputed liability for
any reason besides medical necessity. In the case of reimbursement
for services aready rendered, the employer shall reimburse the
provider or employee, whichever applies, within 20 days, subject
to resolution of any remaining issue of the amount of payment
pursuant to Sections 4603.2 to 4603.6, inclusive. In the case of
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services not yet rendered, the employer shall authorize the services
within five working days of receipt of the written determination
from the independent medical review organization, or sooner if
appropriate for the nature of the employee’s medical condition,
and shall inform the employee and provider of the authorization.

(k) Failureto pay for services already provided or to authorize
services not yet rendered within the time prescribed by subdivision
() isaviolation of this section and, in addition to any other fines,
penalties, and other remedies available to the administrative
director, the employer shall be subject to an administrative penalty
in an amount determined pursuant to regulations to be adopted by
the administrative director, not to exceed five thousand dollars
($5,000) for each day the decision is not implemented. The
administrative penalties shall be pad to the Workers
Compensation Administration Revolving Fund.

() The costs of independent medical review and the
administration of the independent medical review system shall be
borne by employers through a fee system established by the
administrative director. After considering any relevant information
on program costs, the administrative director shall establish a
reasonable, per-case reimbursement schedule to pay the costs of
independent medical review organization reviews and the cost of
administering the independent medical review system, which may
vary depending on the type of medical condition under review and
on other relevant factors.

(m) The administrative director may publish the results of
independent medical review determinations after removing
individually identifiable information.

(n) If any provision of this section, or the application thereof to
any person or circumstances, is held invalid, the remainder of the
section, and the application of its provisions to other persons or
circumstances, shall not be affected thereby.

SEC. 7. Section 4615 is added to the Labor Code, to read:

4615. (a) Any lien filed by or on behaf of a physician or
provider of medical treatment services under Section 4600 or
medical-legal services under Section 4621, and any accrual of
interest related to the lien, shall be automatically stayed upon the
filing of criminal charges against that physician or provider for an
offenseinvolving fraud against the workers' compensation system,
medical billing fraud, insurance fraud, or fraud against the
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Medicare or Medi-Cal programs. The stay shall be in effect from
the time of the filing of the charges until the disposition of the
criminal proceedings. The administrative director may promulgate
rules for the implementation of this section.

(b) The administrative director shall promptly post on the
division’sInternet Web site the names of any physician or provider
of medical treatment services whose liens were stayed pursuant
to this section.

SEC. 8. Section 4903.05 of the Labor Codeisamended to read:

4903.05. (a) Every lien claimant shall file its lien with the
appeals board in writing upon a form approved by the appeals
board. The lien shal be accompanied by a full statement or
itemized voucher supporting the lien and justifying the right to
reimbursement and proof of service upon the injured worker or,
if deceased, upon the worker’s dependents, the employer, the
insurer, and the respective attorneys or other agents of record. For
liens filed on or after January 1, 2017, the lien shall also be
accompanied by an original bill in addition to either the full
statement or itemized voucher supporting thelien. Medical records
shall befiled only if they are relevant to the issues being raised by
the lien.

(b) Any lien claim for expenses under subdivision (b) of Section
4903 or for claims of costs shall be filed with the appeals board
electronically using the form approved by the appeals board. The
lien shall be accompanied by a proof of service and any other
documentsthat may be required by the appealsboard. The service
reguirements for Section 4603.2 are not modified by this section.

(©) (1) Forliensfiled on or after January 1, 2017, any lienclaim
for expenses under subdivision (b) of Section 4903 that is subject
to afiling fee under this section shall be accompanied at the time
of filing by adeclaration stating, under penalty of perjury, that the
disputeisnot subject to an independent bill review and independent
medical review under Sections 4603.6 and 4610.5, respectively,
that the lien claimant satisfies one of the following:

(A) Istheemployee streating physician providing care through
amedical provider network.

(B) Is the agreed medical evaluator or qualified medical
evaluator.

(C) Hasprovided treatment authorized by the employer or claims
administrator under Section 4610.
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(D) Hasmadeadiligent search and determined that the employer
does not have amedical provider network in place.

(E) Has documentation that medical treatment has been
neglected or unreasonably refused to the employee as provided by
Section 4600.

(F) Can show that the expense was incurred for an emergency
medical condition, asdefined by subdivision (b) of Section 1317.1
of the Health and Safety Code.

(G) Is a certified interpreter rendering services during a
medical-legal examination, acopy service providing medical-legal
services, or has an expense allowed as alien under rules adopted
by the administrative director.

(2) Lien claimants shall have until July 1, 2017, to file a
declaration pursuant to paragraph (1) for any lien claimfiled before
January 1, 2017, for expenses pursuant to subdivision (b) of Section
4903 that is subject to afiling fee under this section.

(3) Thefailuretofileasigned declaration under this subdivision
shall result in the dismissal of the lien with prejudice by operation
of law. Filing of afalse declaration shall be grounds for dismissal
with prejudice after notice.

(d) Allliensfiled on or after January 1, 2013, for expenses under
subdivision (b) of Section 4903 or for claims of costs shall be
subject to afiling fee as provided by this subdivision.

(1) Thelien claimant shall pay afiling fee of one hundred fifty
dollars ($150) to the Division of Workers' Compensation prior to
filing a lien and shall include proof that the filing fee has been
paid. The fee shall be collected through an electronic payment
system that accepts major credit cards and any additional forms
of electronic payment selected by the administrative director. If
the administrative director contracts with a service provider for
the processing of electronic payments, any processing fee shall be
absorbed by the division and not added to the fee charged to the
lienfiler.

(2) On or after January 1, 2013, alien submitted for filing that
does not comply with paragraph (1) shall beinvalid, evenif lodged
with the appeal s board, and shall not operate to preserve or extend
any time limit for filing of the lien.

(3) The claims of two or more providers of goods or services
shall not be merged into asingle lien.
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(4) The filing fee shall be collected by the administrative
director. All fees shall be deposited in the Workers' Compensation
Administration Revolving Fund and applied for the purposes of
that fund.

(5) Theadministrative director shall adopt reasonable rulesand
regulations governing the procedure for the collection of thefiling
fee, including emergency regulations as necessary to implement
this section.

(6) Any lien filed for goods or services that are not the proper
subject of a lien may be dismissed upon request of a party by
verified petition or on the appeals board’s own motion. If the lien
isdismissed, thelien claimant will not be entitled to reimbursement
of thefiling fee.

(7) No filing fee shall be required for alien filed by a health
care service plan licensed pursuant to Section 1349 of the Health
and Safety Code, a group disability insurer under a policy issued
in this state pursuant to the provisions of Section 10270.5 of the
Insurance Code, a self-insured employee welfare benefit plan, as
defined in Section 10121 of the Insurance Code, that isissued in
this state, a Taft-Hartley health and welfare fund, or a publicly
funded program providing medical benefits on a nonindustrial
basis.

SEC. 9. Section 4903.8 of the Labor Code isamended to read:

4903.8. (@) (1) Any order or award for payment of alienfiled
pursuant to subdivision (b) of Section 4903 shall be made for
payment only to the person who was entitled to payment for the
expenses as provided in subdivision (b) of Section 4903 at thetime
the expenses were incurred, who is the lien owner, and not to an
assignee unlessthe person has ceased doing businessin the capacity
held at the time the expenses were incurred and has assigned al
right, title, and interest in the remaining accounts receivableto the
assignee.

(2) All liens filed pursuant to subdivision (b) of Section 4903
shall befiled in the name of the lien owner only, and no payment
shall be made to any lien claimant without evidence that he or she
isthe owner of that lien.

(3) Paragraph (1) does not apply to an assignment that was
completed prior to January 1, 2013, or that was required by a
contract that became enforceable and irrevocable prior to January
1, 2013. This paragraph is declarative of existing law.
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(4) For liens filed after January 1, 2017, the lien shall not be
assigned unless the person has ceased doing business in the
capacity held at the time the expenses were incurred and has
assigned all right, title, and interest in the remaining accounts
receivable to the assignee. The assignment of alien, in violation
of this paragraph isinvalid by operation of law.

(b) If there has been an assignment of a lien, either as an
assignment of all right, title, and interest in the accounts receivable
or as an assignment for collection, a true and correct copy of the
assignment shall be filed and served.

(1) If the lien is filed on or after January 1, 2013, and the
assignment occurs before the filing of the lien, the copy of the
assignment shall be served at thetime the lien isfiled.

(2) If the lien is filed on or after January 1, 2013, and the
assignment occurs after the filing of the lien, the copy of the
assignment shall be served within 20 days of the date of the
assignment.

(3) If the lien isfiled before January 1, 2013, the copy of the
assignment shall be served by January 1, 2014, or with the filing
of a declaration of readiness or at the time of a lien hearing,
whichever is earliest.

(c) If there has been more than one assignment of the same
receivable or bill, the appeals board may set the matter for hearing
on whether the multiple assignments constitute bad-faith actions
or tactics that are frivolous, harassing, or intended to cause
unnecessary delay or expense. If so found by the appeals board,
appropriate sanctions, including costs and attorney’s fees, may be
awarded against the assignor, assignee, and their respective
attorneys.

(d) Atthetimeof filing of alien on or after January 1, 2013, or
in the case of alien filed before January 1, 2013, at the earliest of
the filing of a declaration of readiness, a lien hearing, or January
1, 2014, supporting documentation shall be filed including one or
more declarations under penalty of perjury by anatural person or
persons competent to testify to the facts stated, declaring both of
the following:

(1) The services or products described in the bill for services
or products were actually provided to the injured employee.
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(2) Thehilling statement attached to the lien truly and accurately
describesthe services or products that were provided to theinjured
employee.

(e) A lien submitted for filing on or after January 1, 2013, for
expenses provided in subdivision (b) of Section 4903, that does
not comply with the requirements of this section shall be deemed
to be invalid, whether or not accepted for filing by the appeals
board, and shall not operate to preserve or extend any time limit
for filing of thelien.

(f) Thissection shall take effect without regulatory action. The
appeals board and the administrative director may promulgate
regulations and forms for the implementation of this section.

SEC. 10. Section 5307.27 of the Labor Code is amended to
read:

5307.27. (@) Theadministrative director, in consultation with
the Commission on Health and Safety and Workers' Compensation,
shall adopt, after public hearings, a medical treatment utilization
schedule, that shall incorporate the evidence-based, peer-reviewed,
nationally recognized standards of care recommended by the
commission pursuant to Section 77.5, and that shall address, at a
minimum, the frequency, duration, intensity, and appropriateness
of al treatment procedures and modalities commonly performed
in workers compensation cases. Evidence-based updates to the
utilization schedule shall be made through an order exempt from
Sections 5307.3 and 5307.4, and the rulemaking provisions of the
Administrative Procedure Act (Chapter 3.5 (commencing with
Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code), but the administrative director shall allow at |east a 30-day
period for public comment and a public hearing. The administrative
director shall provide responses to submitted comments prior to
the effective date of the updates. All ordersissued pursuant to this
subdivision shall be published on the Internet Web site of the
Division of Workers' Compensation.

(b) Onor beforeJduly 1, 2017, the medical treatment utilization
schedule adopted by the administrative director shall include a
drug formulary using evidence-based medicine. Nothing in this
section shall prohibit the authorization of medications that are not
in the formulary when the variance is demonstrated, consistent
with subdivision (&) of Section 4604.5.
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(c) Thedrug formulary shall include a phased implementation
for workersinjured prior to July 1, 2017, in order to ensureinjured
workers safely transition to medi cations pursuant to the formulary.

(d) Thissection shall apply to all prescribers and dispensers of
medications serving injured workers under the workers
compensation system.

SEC. 11. Section 5710 of the Labor Code is amended to read:

5710. (a) The appealsboard, aworkers compensation judge,
or any party to the action or proceeding, may, in any investigation
or hearing before the appeals board, cause the deposition of
witnesses residing within or without the state to be taken in the
manner prescribed by law for like depositions in civil actionsin
the superior courts of this state under Title 4 (commencing with
Section 2016.010) of Part 4 of the Code of Civil Procedure. To
that end the attendance of witnesses and the production of records
may be required. Depositions may be taken outside the state before
any officer authorized to administer oaths. The appeals board or
a workers compensation judge in any proceeding before the
appealsboard may cause evidenceto betaken in other jurisdictions
before the agency authorized to hear workers compensation
matters in those other jurisdictions.

(b) If theemployer or insurance carrier requests adeposition to
be taken of an injured employee, or any person claiming benefits
as adependent of an injured employee, the deponent is entitled to
receive in addition to all other benefits:

(1) All reasonable expenses of transportation, meals, and lodging
incident to the deposition.

(2) Reimbursement for any loss of wages incurred during
attendance at the deposition.

(3) One copy of the transcript of the deposition, without cost.

(4) A reasonableallowancefor attorney’sfeesfor the deponent,
if represented by an attorney licensed by the State Bar of thisstate.
The fee shall be discretionary with, and, if allowed, shall be set
by, the appeals board, but shall be paid by the employer or his or
her insurer. The administrative director shall, on or before July 1,
2018, determine the range of reasonable feesto be paid.

(5) If interpretation services are required because the injured
employee or deponent does not proficiently speak or understand
the English language, upon a request from either, the employer
shall pay for the services of a language interpreter certified or
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deemed certified pursuant to Article 8 (commencing with Section
11435.05) of Chapter 4.5 of Part 1 of Division 3 of Title 2 of, or
Section 68566 of, the Government Code. Thefeeto be paid by the
employer shall be in accordance with the fee schedul e adopted by
the administrative director and shall include any other
deposition-related events as permitted by the administrative
director.

SEC. 12. Section 5811 of the Labor Code is amended to read:

5811. (@) No fees shall be charged by the clerk of any court
for the performance of any official servicerequired by thisdivision,
except for the docketing of awards as judgments and for certified
copiesof transcriptsthereof. In al proceedings under thisdivision
before the appeals board, costs as between the parties may be
allowed by the appeals board.

(b) (1) It shall be the responsibility of any party producing a
witness requiring an interpreter to arrange for the presence of a
qualified interpreter.

(2) A qudlified interpreter is a language interpreter who is
certified, or deemed certified, pursuant to Article 8 (commencing
with Section 11435.05) of Chapter 4.5 of Part 1 of Division 3 of
Title 2 of, or Section 68566 of, the Government Code. The duty
of an interpreter is to accurately and impartialy trandate oral
communications and trandliterate written materials, and not to act
as an agent or advocate. An interpreter shall not disclose to any
person who is not an immediate participant in the communications
the content of the conversations or documents that the interpreter
hasinterpreted or tranditerated unlessthe disclosureis compelled
by court order. An attempt by any party or attorney to obtain
disclosure is abad faith tactic that is subject to Section 5813.

Interpreter fees that are reasonably, actually, and necessarily
incurred shall be paid by the employer under this section, provided
they are in accordance with the fee schedule adopted by the
administrative director.

A qualified interpreter may render servicesduring the following:

(A) A deposition.

(B) An appeals board hearing.

(C) A medica treatment appointment or medical-legal
examination.

(D) During those settings which the administrative director
determines are reasonably necessary to ascertain the validity or
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extent of injury to an employee who does not proficiently speak
or understand the English language.

(c) The administrative director shall promulgate regulations
establishing criteria to verify the identity and credentias of
individuals who provide interpreter services in al necessary
settings and proceedings within theworkers' compensation system.
Those regulations shall be adopted no later than January 1, 2018.

SEC. 13. Section 6409 of the Labor Code is amended to read:

6409. (a) Every physician as defined in Section 3209.3 who
attends any injured employee shall file a complete report of that
occupational injury or occupational illnessin amanner prescribed
by the administrative director of the Divison of Workers
Compensation. The report shall include a diagnosis, the injured
employee’s description of how the injury or illness occurred, any
treatment rendered at the time of the examination, any work
restrictions resulting from the injury or illness, a treatment plan,
and other content as prescribed by the administrative director. The
form shall be filed electronically with the Division of Workers
Compensation and the employer, or if insured, with the employer’s
insurer, within five days of theinitial examination. If the treatment
isfor pesticide poisoning or a condition suspected to be pesticide
poisoning, the physician shall aso, within 24 hours of the initial
examination, file a complete report with the local health officer
by facsimile transmission or other means. If the treatment is for
pesticide poisoning or a condition suspected to be pesticide
poisoning, the physician shall not be compensated for the initial
diagnosisand treatment unlessthereport isfiled with the Division
of Workers' Compensation, the employer, or if insured, with the
employer’s insurer, and includes or is accompanied by a signed
affidavit which certifies that a copy of the report was filed with
the local health officer pursuant to this section.

(b) Asused in this section, “occupational illness’ means any
abnormal condition or disorder caused by exposure to
environmental factors associated with employment, including acute
and chronic illnesses or diseases which may be caused by
inhal ation, absorption, ingestion, or direct contact.

SEC. 14. The Legidlature finds and declares that Sections 4
and 4.5 of this act, which add Section 4610 to the Labor Code,
impose alimitation on the public’s right of access to the meetings
of public bodies or the writings of public officials and agencies
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within the meaning of Section 3 of Article | of the California
Constitution. Pursuant to that constitutional provision, the
L egidature makesthefollowing findingsto demonstrate theinterest
protected by thislimitation and the need for protecting that interest:

The limitations on the peopl€’s rights of access set forth in this
act are necessary to protect the privacy and integrity of information
submitted to the Administrative Director of the Division of
Workers Compensation pursuant to Section 4610 of the Labor
Code.

SEC. 15. The amendment of paragraphs (1) and (2) of
subdivision (a) of Section 4903.8 of the Labor Code made by this
act does not constitute a change in, but is declaratory of, existing
law.

SEC. 16. The Legidature finds and declares the following:

(&) Section4 of Article X1V of the CaliforniaConstitution vests
the Legislature with plenary power to create and to enforce a
complete system of workers compensation by appropriate
legidation, and that plenary power includes, without limitation,
the power and authority to make full provision for the manner and
means by which any lien for compensation for those services may
be filed or enforced within the workers' compensation system.

(b) Despite prior legislative action to reform the lien filing and
recovery process within the workers compensation system,
including Senate Bill 863 in 2012, there continues to be abuse of
the lien processwithin the workers' compensation system by some
providers of medical treatment and other medical-legal services
who have engaged in fraud or other criminal conduct within the
workers' compensation system, or who have engaged in medical
billing fraud, insurancefraud, or fraud against the federal Medicare
or Medi-Cal systems.

(c) Notwithstanding fraudulent and criminal conduct by some
providers of medical treatment or other medical-legal services,
those providers have continued to file and to collect on lienswithin
theworkers' compensation system while criminal chargesalleging
fraud within theworkers' compensation system, or medical billing
or insurance fraud, or fraud within the federa Medicare or
Medi-Cal systems, are pending against those providers.

(d) The ability of providers of medical treatment or other
medical-legal services to continue to file and to collect on liens,
while criminal charges are pending against the provider, including

93



—57— SB 1160

through the use of lien or collection assignments, has created
excessive and unnecessary administrative burdensfor the workers
compensation system, has resulted in pressure on employers and
insurers to settle liens that may in fact have arisen from prior or
ongoing criminal conduct, has threatened the health and safety of
workers who may be referred for or receive medical treatment or
other medical-legal services that not reasonable and necessary,
has allowed continued funding of fraudulent practices through
ongoing lien collections during the pendency of criminal
proceedings, and has undermined public confidencein theworkers
compensation system.

(e) Therefore, in order to ensure the efficient, just, and orderly
administration of the workers compensation system, and to
accomplish substantial justicein all cases, the Legislature declares
that it isnecessary to enact legislation to providethat any lienfiled
by, or for recovery of compensation for services rendered by, any
provider of medical treatment or other medical-legal servicesshall
be automatically stayed upon thefiling of criminal charges against
that provider for an offense involving fraud against the workers
compensation system, medical billing fraud, insurance fraud, or
fraud against thefederal Medicare or Medi-Cal programs, and that
the stay shall remain in effect until the resolution of the criminal
proceedings.

SEC. 17. (a) Section 3.5 of thishill incorporates amendments
to Section 4610 of the Labor Code proposed by both this bill and
Assembly Bill 2503. It shall only become operative if (1) both
bills are enacted and become effective on or before January 1,
2017, (2) each bill amends Section 4610 of the Labor Code, and
(3) this bill is enacted after Assembly Bill 2503, in which case
Section 3 of this bill shall not become operative.

(b) Section 4.5 of this bill incorporates, in Section 4610 of the
Labor Code as proposed to be added by this bill, anendments to
Section 4610 of the Labor Code that are proposed by Assembly
Bill 2503. It shall only become operative if (1) both bills are
enacted on or before January 1, 2017, (2) Assembly Bill 2503
amends Section 4610 of the Labor Code, and (3) this bill adds
Section 4610 to the Labor Code, in which case, regardiess of the
order in which this bill and Assembly Bill 2503 are enacted,
Section 4 of this bill shall not become operative.
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SEC. 18. No reimbursement isrequired by this act pursuant to
Section 6 of Article X111 B of the California Constitution because
the only costs that may be incurred by alocal agency or school
district will be incurred because this act creates a new crime or
infraction, eliminates a crime or infraction, or changes the penalty
for acrime or infraction, within the meaning of Section 17556 of
the Government Code, or changes the definition of acrime within
the meaning of Section 6 of Article XIII B of the California
Constitution.
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